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STATEMENT REGARDING ORAL ARGUMENT
Because of the historical importance of this case to
the citizens and Jjustice system of Alabama, because the
unique issues of this case have not been authoritatively
decided, because the decisional process would be greatly
aided by oral argument, and pursuant to Rules 28(a) (1) and
34(a), Ala. R. App. P., ORAL ARGUMENT IS REQUESTED in the

case at bar.
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STATEMENT OF JURISDICTION
This appeal from a final judgment of the Alabama Court

of the Judiciary 1s brought to this Court pursuant to Ala.

Const. of 1901, Amend. 581, § 6.18(b).
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STATEMENT OF THE CASE

This case 1s a direct appeal from a final judgment of
the Alabama Court of the Judiciary.

On August 22, 2003, the Judicial Inquiry Commission
("Commission”) filed a complaint against Chief Justice Roy
S. Moore 1in the Court of the Judiciary of Alabama alleging
that he “willfully failed to comply with an existing and
binding court order directed to him.” (C. 11.) The
Commission alleged that Chief Justice Moore committed six
violations of the Alabama Canons of Judicial Ethics,
specifically Canons 1, 2, 2A, and 2B, for his decision to
not move from the rotunda of the Alabama Judicial Building
a granite monument depicting the moral foundation of law.
(C. 1-14.) Before trial, Chief Justice Moore filed a
series of motions, nearly all of which were denied. (C.
110-13, 268-73, 281-87, 347-69, 373-91, 397, 400-14, 506-
09, 513-14.)

The Court of the Judiciary tried Chief Justice Moore on
August 12, 2003. The next day, the Court of the Judiciary
issued a twelve-page opinion, holding that Chief Justice

Moore “wiolated the Alabama Canons of Judicial Ethics as



alleged by the JIC in its complaint” and removing him from
office. (C. 549-061.)

Chief Justice Moore now appeals to this Court the
ruling of the Court of the Judiciary removing him from the
office of Chief Justice of the Supreme Court of Alabama and

for alleged violations of the Canons of Judicial Ethics.

STATEMENT OF THE ISSUES

I. Whether the Court of the Judiciary erred 1in removing
Chief Justice Moore for alleged unethical conduct and
precluded consideration regarding whether the federal
court order to remove the Ten Commandments monument was
itself unlawful and/or unethical.

II. Whether, under the Alabama and United States
constitutions, the Court of the Judiciary erred in
imposing a religious test upon Chief Justice Moore by
removing him for publicly acknowledging God through the
monument.

III. Whether, under the Alabama and United States
constitutions, the Court of the Judiciary deprived
Chief Justice Moore of his property and liberty without
due process of law.

IV. Whether the Court of the Judiciary erred by using the
Alabama Canons of Judicial Ethics to punish Chief
Justice Moore for acknowledging the Creator God upon
Whom those same ethical canons are predicated.



STATEMENT OF THE FACTS

In November 2000, an overwhelming majority of Alabama
voters elected Roy S. Moore to serve as Chief Justice of
the Supreme Court of Alabama. (R. 85.) On January 15,
2001, Chief Justice Perry Hooper administered the oath of
office to Roy S. Moore as follows:

I, Roy S. Moore, do solemnly swear that I will

support the Constitution of the United States and

the Constitution of the State of Alabama, so long

as I continue a citizen thereof, and that I will

faithfully and honestly discharge the duties of

the office of Chief Justice of the Alabama Supreme

Court, upon which I am about to enter, to the best

of my ability. So help me God.

(R. 85.)

After his election, Chief Justice Moore designed a
monument depicting the moral foundation of law and
reflecting the sovereignty of God over the affairs of men.
(C. 38-39; R. 90-91.) On August 1, 2001, 1in his capacity
as the administrative head of the Alabama judicial system,
and by his authority under Ala. Code 1975 § 41-10-275, and
as the leaseholder of the Judicial Building, Chief Justice
Moore installed and unveiled the monument in the rotunda of

the Alabama Judicial Building. (C. 39; R. 92.) No state

money was used to construct the monument or install it.



Thereafter, three Alabama attorneys filed suit in the
United States District Court for the Middle District of
Alabama against Chief Justice Moore 1in his official
capacity, claiming that the placement of the monument
violated the Establishment Clause of the First Amendment to
the United States Constitution. (R. 39-40, 44, 92-93.)
Following a trial, on November 18, 2002, United States
District Court Judge Myron H. Thompson issued an opinion in
favor of the Plaintiffs. (C. 15-42; JIC exhibits 1, 2.)
Judge Thompson also entered an Order directing Chief
Justice Moore to voluntarily remove the monument within
thirty days. (C. 37.) When the monument was not moved,
Judge Thompson issued a permanent injunction requiring
Chief Justice Moore to remove the monument by January 3,
2003. (C. 42; JIC exhibit 3.) Chief Justice Moore then
filed a motion requesting that Judge Thompson stay the
injunction pending completion of his appeal to the United
States Court of Appeals for the Eleventh Circuit. On
December 23, 2002, Judge Thompson issued a stay of the
permanent injunction pending completion of the appeal. (C.

43-44; JIC exhibit 4.)



On July 1, 2003, the United States Court of Appeals for
the Eleventh Circuit affirmed Judge Thompson’s November 18,
2002, decision that the placement of the monument violated
the Establishment Clause of the First Amendment to the
Constitution of the United States. (C. 45-61; JIC exhibit
6.) Included in the last paragraph of the Eleventh Circuit
Court of Appeals ruling is the following:
The rule of law does require that every person
obey judicial orders when all available means of
appealing them have been exhausted . . . . We do
expect that if he 1is unable to have the District
Court’s order overturned through the usual
appellate processes, when the time comes, Chief
Justice Moore will obey that order.
(R. 93-95; JIC exhibit 6.) According to the opinion of the
Eleventh Circuit, Chief Justice Moore understood that the
time for the monument to be moved would not manifest until
the appeals process initiated by Chief Justice Moore to the
United States Supreme Court was complete. (R. 94.)
Nevertheless, after receiving the mandate from the
Eleventh Circuit, the United States District Court for the
Middle District of Alabama, on August 5, 2003, entered an
Order dissolving 1its stay entered on December 23, 2002.

(C. 93; JIC Exhibit 9.) Judge Thompson ordered Chief

Justice Moore to remove the monument from the non-private



areas of the Judicial Building by no later than August 20,
2003. (JIC exhibit 9; R. 40.) On August 15, 2003, Chief
Justice Moore filed 1in the United States Supreme Court a
Petition for a Writ of Mandamus and/or Prohibition, seeking
relief from the High Court from the District Court’s order.
(C. 81-82.) On the same day, Chief Justice Moore requested
that Judge Thompson issue a stay of the order pending the
disposition of the Petition for Writ of Mandamus and/or
Prohibition. (C. 81-82.) Judge Thompson denied Chief
Justice Moore’s Motion for a Stay. (C. 81-90.) The
United States Court of Appeals for the Eleventh Circuit and
the Supreme Court of the United States denied similar
entreaties by Chief Justice Moore. (C. 92-95.)

On August 14, 2003, Chief Justice Moore read a public
statement in the rotunda of the Judicial Building
announcing his decision that he would not remove the
monument from the rotunda because Judge Thompson’s order
was unconstitutional and that to obey it would force him to
act contrary to his oath and to his conscience. (R. 96-
97.) That day, Stephen Glassroth, one of the three

Plaintiff-attorneys in the federal court litigation, filed



a written complaint against Chief Justice Moore with the
Judicial Inguiry Commission.

The monument remained 1n the rotunda of the Judicial
Building on August 21, 2003. (R. 96.) On that day, the
eight Associate Justices of the Supreme Court of Alabama
entered an order directing the Building Manager of the
Alabama Judicial Building, who was not named as a defendant
in the federal litigation, to take all steps to comply with
the injunction as soon as practicable. (C. 103-09.) The
Building Manager removed the monument from the rotunda of
the Judicial Building on August 27, 2003, pursuant to the
directive of the eight Associate Justices. (R. 96.) At no
time did Judge Thompson hold in contempt, or otherwise
sanction, Chief Justice Moore or the State of Alabama. (R.
103-04.)

On August 22, 2003, the day after the eight Associate
Justices entered their order, the Alabama Judicial Inquiry
Commission filed its Complaint against Chief Justice Moore
in the Alabama Court of the Judiciary. (C. 1-14; R. 41.)
Circuit Judge Randall L. Cole, Chairman of the Judicial
Inquiry Commission, signed the Complaint. (C. 14.) In its

subsequent formal complaint, the Alabama Judicial Inquiry



Commission alleged six separate charges based on one act:
Chief Justice Moore’s failure to remove the monument. (R.
41-42.) In Charge One, found at Paragraph 22 of the
complaint, the Judicial Inquiry Commission charged that the
Chief Justice “did fail to uphold the integrity and
independence of the Judiciary as required by Canon 1.” (C.
11.) In Charge Two, found at Paragraph 23, the Judicial
Inquiry Commission charged that while Chief Justice Moore
was serving as Chief Justice of the Alabama Supreme Court,
he did “fail to observe high standards of conduct so that
the 1integrity and independence of the Judiciary may be
preserved as required by Canon 1 . . . .” (C. 11-12.) In
Charge Three, at Paragraph 24, the Judicial Inquiry
Commission alleged that while serving as Chief Justice,
Chief Justice Moore did fail to “avoid impropriety and the
appearance of impropriety in all his activities as required
by Canon 2 of the Alabama Canons of Judicial Ethics. . . .”
(C. 12.) In Charge Four, found at Paragraph 25, the
Judicial Inquiry Commission charged that Chief Justice
Moore, while serving as Chief Justice of the Alabama
Supreme Court, did “fail to respect and comply with the law

as required by Canon 2A of the Alabama Canons of Judicial



Ethics . . . .7 (C. 12.) In Charge Five, the Judicial
Inquiry Commission alleged that Chief Justice Moore, while
serving as Chief Justice of the Alabama Supreme Court, did
“fail to conduct himself at all times in a manner that
promotes public confidence in the integrity and
impartiality of the Judiciary as required by Canon 2A of
the Alabama Canon’s of Judicial Ethics . . . .” (C. 13.)
And, in Charge Six under Paragraph 27, the Judicial Inquiry
Commission alleged that Chief Justice Moore, while serving
as Chief Justice of the Alabama Supreme Court, did “fail to
avoid conduct prejudicial to the Administration of Justice
which brings the Judicial Office into disrepute as required
by Canon 2B of the Alabama Canons of Judicial Ethics

L7 (CL 13.)

As a result of the formal complaint by the Alabama
Judicial Inquiry Commission, Chief Justice Moore was
immediately disqualified from acting as a judge.

On September 26, 2003, Chief Justice Moore filed in the
United States Supreme Court a Petition for a Writ of
Certiorari, asking the Court to reverse the decision of the
Eleventh Circuit. Chief Justice Moore’s Petitions for a

Writ of Certiorari and for a Writ of Mandamus and/or



Prohibition remained pending before the Supreme Court of
the United States until November 3, 2003, when the Court
issued a short order denying both writs. (R. 108-11.)

On September 18, 2003, Chief Justice Moore, through his
attorneys, filed a Motion for Extension of Time for Filing
Answer 1in the Court of the Judiciary of Alabama, citing
among other things, Chief Justice Moore’s then-unfiled
Petition for Writ of Certiorari to the Supreme Court of the
United States and the relationship between his appeal to
that Court and the proceedings pending before the Court of
the Judiciary. (C. 110-12.) The Judicial Inquiry
Commission through its counsel, the Office of the Attorney
General, filed an opposition to Chief Justice Moore’s
request, asking that the matter be set for trial “as soon
as possible.” (C. 114-16.) Chief Judge William C.
Thompson, on September 19, 2003, granted a seven-day
extension of time to answer and set the matter for oral
argument. (C. 117.) During the oral argument by counsel
for Chief Justice Moore, counsel began by stating that he
wished to preserve any rights that his client might have
including the right to voir dire members of the Court of

the Judiciary. The Court then became engaged on that issue

10



and an exchange occurred between the members of the Court
and counsel for Chief Justice Moore, ending with Chief
Justice Moore’s representative declining to go forward
unless the Court would rule on the oral motion that no
defense would be waived by arguing the pending motion for
extension of time. The Court declined to rule at all.
Chief Judge Thompson then closed the matter without hearing
from the Attorney General. The Court of the Judiciary then
entered an order on September 25, 2003, extending the time
for answer until October 3, 2003, and setting trial for
9:00 a.m. on November 12, 2003. (C. 120.)

Subsequently, counsel for Chief Justice Moore filed a
series of motions including: Motion for
Recusal/Disqualification of Attorney General Bill Pryor and
his Office; Motion for Reconsideration of the Denial of
that Order, which contained additional evidence of
affidavits from former Governor Fob James, Jr., and his
son, attorney Forrest H. “Fob” James III; Motion to Recuse
and Disqualify Members of the Court of the Judiciary, which
included a request for disqualification of Lay-Member Sue
McInnish and Sam Jones, as well as Circuit Judge Robert

Kendall, Circuit Judge Scott Vowell, and attorney James

11



North; Motion for Voir Dire; Motion for a Jury Trial;
Request for Subpoenas to Non-Parties, including
representatives of the Circuit Judges’ Association, the
District Judges’ Association, the Secretary of the Court of
the Judiciary, and the Clerk of the Alabama Supreme Court;
Motion to Dismiss; Motion to Strike; and Notice to take the
Deposition of Circuit Court Judge Randall Cole, the
Chairman of the Judicial Inquiry Commission, who was
requested to bring all records that the Judicial Inquiry
Commission had in its possession as to its investigations
of Roy S. Moore. (C. 281-87, 347-61, 363-69, 373-91, 506-
09.)

The Attorney General, acting on behalf of the Judicial
Inquiry Commission filed written objections to several of
these motions and/or requests for discovery. (C. 114-15,
298-346, 392-96.) The great majority of the motions and/or
requests for discovery Dby Chief Justice Roy S. Moore,
including all requests for subpoenas, were denied by the
Court of the Judiciary, acting through its presiding Judge
William Thompson. (C. 362, 397, 400-14, 513-14, 567, 569-
71.) Thus, without Dbenefit of requested discovery as

required Dby the Alabama Rules of Civil Procedure and

12



without the benefit of inquiring as to any relevant bias,
prejudices and/or inappropriate conduct or the appearance
of the foregoing that may be attributed to the Court of the
Judiciary presiding over him, the Court of the Judiciary
forced Chief Justice Moore to defend himself.

The Court of the Judiciary tried Chief Justice Moore on
all charges on November 12, 2003, in the Alabama Supreme
Court courtroom. Before the trial commenced, the Court of
the Judiciary held a pre-trial conference with attorneys
for Dboth sides attending. (R. 3-27.) During that
conference, Judge Dobson indicated that the Court of the
Judiciary would not look into the merits of the Ten
Commandments case, stating, “that’s something certainly
this court will not do.” (R. 26.)

During the trial, Chief Justice Moore testified before
the Court of the Judiciary that 1if he had moved the
monument pursuant to Federal District Court Judge
Thompson’s Order, he would have violated the Constitution
of the United States of America, his oath of office, and
his conscience. (R. 96.) Furthermore, he testified that
he upheld his oath and did not violate any of the Canons of

Judicial Ethics by doing so. (R. 99-102, 11le6.) During

13



cross-examination, Attorney General ©Pryor asked Chief
Justice Moore i1if he would continue to acknowledge God:

Q. [Attorney General Pryor] And your under-—
standing 1s that the federal court ordered that
you could not acknowledge God; isn’t that right?

A. [Chief Justice Moore] Yes.

Q. And 1f your resume your duties as Chief
Justice after this proceeding, you will continue
to acknowledge God as you have testified that you
would today, no matter what any other official

says?

A. Absolutely. Without -- 1f I can clarify
that. Without an acknowledgement of God, I cannot
do my duty. I must acknowledge God. It says so
in the Constitution of Alabama. It says so in the

1st Amendmen[t] to the United States Constitution.
It says so in everything I’ve read. So —--

Q. Well, the only point I’'m trying to
clarify, Mr. Chief Justice, 1s not why, but only
that in fact if you do resume your duties as Chief
Justice, vyou would continue to do that without
regard to what any other official says; isn’t that
right?

A. . . . I think you must.

(R. 117-18.)

Before Chief Justice Moore left +the witness stand,
Judge Vowell questioned Chief Justice Moore concerning the
Federal District Court injunction and the future of the Ten

Commandments monument:

Q: [Judge Vowell] . . . Mr. Chief Justice, I'm
afraid that there’s some part of your testimony

14



that I don’t quite understand. You say that you
don’t intend to violate the court order; is that
correct?

A: [Chief Justice Moore] Sir, say that again,
please?

Q: Well, let me state it more clearly. If you
were returned to your office, would you follow the
injunction which is a final injunction issued by
the United States District Court?

A: The injunction was to move the monument.
The monument has Dbeen moved. You can’t follow
something that’s already been done.

Q: If you were returned, what, sir, would you
do with the monument?

A: Well, I certainly wouldn’t leave it 1in a
closet shrouded from the view of the public. I
certainly wouldn’t hide the word of God. It’s an
acknowledgement of God. Exactly what I would do
with it, I haven’t decided.

Q: If you were --

A: But it wouldn’t stay in the monument -- the
closet. I would assure you that.

Q: Would you put Dback in the rotunda from
which it was removed?

A: I haven’t decided what I would do with it.

Q: Well, I think you should let us know that.
It seems to me a very important issue as to
whether if you were returned to office, you would
obey the court order to remove it?

A: Of course, obeyance of the court order was
to remove 1t from where it was. It has been
removed. There would be nothing to obey. Now
what would I do with the monument, I haven’t even

15



thought about it, frankly, except I would not
leave 1t in a closet. I have not entered any
ideas in my mind as to where I would put 1t or
what I would do with it.
Q: I see.
A: But I would not leave it where it is, sir.
Q: All right. Thank you, sir.
(R. 119-20.)

On November 13, 2003, approximately eighteen hours
after the trial, the Court of the Judiciary issued a twelve
page opinion, holding that Chief Justice Moore had violated
the Alabama Canons of Judicial Ethics because he did not
remove the monument from the rotunda of the Judicial
Building as ordered Dby the federal court. (C. 549-61.)
The Court found that the Chief Justice assured the Court
that he would not “follow that order or any similar order
in the future” and that he “affirmed his earlier statements
in which he said he would do the same.” (C. 560.) Thus,
the Court concluded, to “resolve this issue” and prevent

“another confrontation,” Chief Justice Moore was ordered

removed from office. (C. 560-061.)

16



STATEMENT OF THE STANDARD OF REVIEW

The standard of review in this case is de novo, as set
forth in the Alabama Constitution: “[a] Jjudge aggrieved by
a decision of the court of the judiciary may appeal to the
supreme court. The supreme court shall review the record
of the proceedings on the law and the facts.” Ala. Const.
of 1901, Amend. 581, § 6.18(b) (emphasis added). The
standard of review for questions of law 1is de novo. State
v. American Tobacco Co., 772 So. 2d 417, 419 (Ala. 2000).
Questions of fact are also reviewed de novo. The Judicial
Inquiry Commission’s burden of proof in the Court of the
Judiciary was “clear and convincing evidence.” In the
Matter of Sheffield, 465 So. 2d 350, 355 (Ala. 1985) See;
Hayes v. Alabama Court of the Judiciary, 437 So. 2d 1276,
1279-80 (Ala. 1983). Likewise, on appeal, “orders of the
Court of the Judiciary are entitled to a presumption of
correctness 1if the charge 1s supported by ‘clear and
convincing evidence.’” Sheffield, 465 So. 2d at 355
(quoting In the Matter of Samford, 352 So. 2d 1126, 1129

(Ala. 1977)).
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SUMMARY OF THE ARGUMENT

Chief Justice Roy S. Moore was found guilty of ethical
violations and removed from public office for refusing to
follow an unlawful court order to violate the Constitution,
his solemn oath thereto, and his conscience. Chief Justice
Moore installed in the rotunda of the Alabama Judicial
Building a granite monument acknowledging God as the moral
foundation of law and, to that end, prominently displaying
the Ten Commandments. Federal District Court Judge Myron
Thompson held that it was unconstitutional and ordered 1t
removed. Chief Justice Moore’s consistent position was and
is that: (1) the federal court order was unlawful because
the federal Judge refused to 1interpret the law (the
Constitution); and (2) to remove the monument would be a
denial of Almighty God Who is invoked at the establishment
of the Jjustice system 1in the preamble of the Alabama
Constitution of 1901. For his stance, and his refusal to
follow the unlawful court order, Chief Justice Moore was
tried on allegations of Jjudicial misconduct and removed
from office.

Incredibly, despite the fact that the allegations

brought against Chief Justice Moore concerned matters of
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ethics, the Court of the Judiciary refused to consider the
lawfulness of the very court order at issue. For the Court
below, it was sufficient that a court order had been issued
and disobeyed; no consideration of the ethical, legal, or
moral basis of the order was permitted. The failure to
first determine whether the court order was lawful leaves
the decision devoid of <clear and convincing evidence
necessary to prove any ethical violations. Not only did
the Court err 1in precluding consideration of the court
order’s unlawfulness from this case, it has established a
dangerous precedent for all oath-bound officials to the
effect that any court order must be absolutely obeyed --
regardless of 1its lawfulness -- on pain of removal from
office. Additionally, the evidence at trial did not
clearly and convincingly show that Chief Justice Moore, if
returned to office, would put the monument back into the
Rotunda and that he would violate a federal court order in
the future.

The Court of the Judiciary’s decision to remove Chief
Justice Moore from office also erects a religious test to
public office in violation of both the Alabama and the

United States Constitutions. This unique religious test
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required Chief Justice Moore to forsake an acknowledgment
of God (e.g., the monument) or else suffer ethical
allegations and removal from public office. Both the
Alabama and the federal constitution prohibit Alabama from
forcing public officers to choose between their Jjob or
their God. Alabama’s Constitution expressly acknowledges
Almighty God as integral to the founding of the State’s
system of Jjustice. Alabama’s judicial officers should not
be punished for acknowledging that same God.

Additionally, the Court of the Judiciary denied Chief
Justice Moore of his property and liberty without due
process of law. First, by precluding -- even before trial
began -- any consideration of the federal court order’s
lawfulness, the Court denied Chief Justice Moore his right
to be heard on his ethical justification for disobeying the
court order, and severely restricted his ability to defend
himself against the ethical charges. Second, by denying
all substantive motions filed below by Chief Justice Moore,
the Court denied him a fair and impartial hearing.

Finally, the history of Alabama’s ethical codes reveals
that Chief Justice Moore has been punished for

acknowledging the very God upon Whose precepts the first
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ethical code was predicated. Thomas Goode Jones, author of
Alabama’s code of 1legal ethics (America’s first) relied
heavily upon the ethical writings of George Sharswood and
David Hoffman, who, in turn, undeniably based their ethical
rules on scriptural teachings and divine moral principles.
Jones himself commented in the first ethics code that the
duty to God was supreme, even above an attorney’s duty to
his client. The Court of the Judiciary misused the Alabama
Canons of Judicial Ethics when it punished Chief Justice
Moore for publicly acknowledging the God upon Whom the
ethics code is based.

In short, Chief Justice Moore was removed because the
Ten Commandments monument that acknowledged God was not.
The Court of the Judiciary did not bother to explain how
Chief Justice Moore, who, 1in good faith, chose to follow
the Constitution, his oath, and his conscience, violated
the Canons of Judicial Ethics. For the Court below, it was
simply enough that he had disobeyed a federal court order
and that he would continue to acknowledge God. This Court
must reverse the Court of the Judiciary’s final Jjudgment,
render Jjudgment 1in favor of Chief Justice Moore, and

restore him to his elected office.
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ARGUMENT
I. THE COURT OF THE JUDICIARY ERRED IN REMOVING CHIEF

JUSTICE MOORE BECAUSE IT FAILED TO EVEN CONSIDER -- AND

THE JUDICIAL INQUIRY COMMISSION FAILED TO PROVE -- THAT

THE FEDERAL COURT ORDER TO REMOVE THE TEN COMMANDMENTS

MONUMENT WAS ETHICALLY BINDING AND LAWFUL.

The Court of the Judiciary’s decision must be reversed
because of the court’s faillure to determine the threshold
question of whether Chief Justice Roy Moore was ethically
bound by a lawful court order. All of the Judicial Inquiry
Commission’s (“Commission”) charges against Chief Justice
Moore were founded upon the sole factual assertion that the
Chief Justice “willfully failed to comply with an existing
and binding court order directed to him.” (R. 11-13
(emphasis added) .) If, however, the order was not lawful
(a word conspicuously absent from any of the charges), then
Chief Justice Moore was ethically bound by his solemn oath
to comply with the Constitutions of the United States and
of Alabama, not the unlawful court order. The Court of the
Judiciary’s crucial failure to distinguish between lawful
and unlawful orders sets a dangerous precedent for all
judicial officials in that, as a matter of judicial ethics,

it requires obedience to all court orders including those

that are illegal and unethical.
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Chief Justice Moore does not desire or intend to re-
litigate the federal Glassroth v. Moore matter 1in this
Court. He 1is, however, before this Court appealing a
ruling that he violated rules of ethical Dbehavior 1in
failing to follow a federal court order that issued in the
Glassroth matter.’ It 1is entirely necessary and proper,
therefore, that this Court -- and the court Dbelow --
examine whether the underlying court order was 1itself
lawful. If said court order was unlawful, then our

constitution requires that Chief Justice Moore, bound by

! The Judicial 1Inquiry Commission brought six charges
against Chief Justice Moore alleging that he wviolated
numerous Canons of Judicial Ethics. FEach allegation was
based on the same factual allegation: that Chief Justice
Moore “willfully failed to comply with an existing and
binding court order directed to him.” Charge One alleges
that Chief Justice Moore violated Canon 1 by “fail[ing] to
uphold the integrity and independence of the Jjudiciary.”
Charge Two alleges that Chief Justice Moore violated Canon
1 by “fail[ing] to observe high standards of conduct so
that the integrity and independence of the judiciary may be
preserved.” Charge Three alleges that Chief Justice Moore
violated Canon 2 by “fail[ing] to avoid impropriety and the
appearance of impropriety in all his activities.” Charge
Four alleges that Chief Justice Moore violated Canon 2A by
“fail[ing] to respect and comply with the law.” Charge
Five alleges that Chief Justice Moore violated Canon 2A by
“fail[ing] to conduct himself at all times in a manner that
promotes public confidence in the integrity and
impartiality of the Jjudiciary.” Charge $Six alleges that
Chief Justice Moore violated Canon 2B by %“faill[ing] to
avoid conduct prejudicial to the administration of Jjustice
which brings the judicial office into disrepute.” (C. 11-
13.)

23



his solemn oath to that constitution, must be expected to
decline to obey such an unlawful order without fear of
violating ethical norms. Furthermore, 1f the order was
unlawful, then Chief Justice Moore’s refusal to follow it
was not unethical.

A. The federal court order to remove the monument was
unlawful because it violated the First and Tenth
Amendments to the United States Constitution.

Judge Myron Thompson’s August 5, 2003 Final Judgment
and Injunction (hereinafter “order”) directing Chief
Justice Moore to remove the monument from the rotunda of
the Alabama Judicial Building was wunconstitutional and
unlawful. See Glassroth v. Moore, 275 F. Supp. 2d 1347
(M.D. Ala. 2003). The order was not lawfully premised upon
the First Amendment and it 1infringed wupon the Tenth
Amendment power of the State of Alabama to acknowledge God.

1. First Amendment

In the federal case concerning the monument, the
plaintiffs argued that the monument ought to be removed
from the rotunda of the Judicial Building Dbecause it
violated the Establishment Clause of the First Amendment of

the United States Constitution. Glassroth v. Moore, 229 F.

Supp. 2d 1290 (M.D. Ala. 2002). That clause provides that
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“Congress shall make no law respecting an establishment of
religion . . . .” U.S. Const., amend. I. Chief Justice
Moore argued in the trial court that he could not, as Chief
Justice, make a law; that the granite monument itself was
no “law”; and that the monument was not an “establishment”
of “religion,” under the proper definition of religion.
Judge Thompson agreed with the plaintiffs and the Court of
Appeals for the Eleventh Circuit affirmed and sent the case
back to Judge Thompson. Glassroth v. Moore, 353 F.3d 1282
(11th Cir. 2003). Judge Thompson then entered his August 5
order directing Chief Justice Moore to remove the monument.
Glassroth v. Moore, 275 F. Supp. 2d 1347 (M.D. Ala. 2003).
The order to remove the monument, however, was never
properly predicated on the First Amendment. In Judge
Thompson’s November 18, 2002 opinion, he specifically
refused to define the word “religion” in the First
Amendment, claiming it was “unwise, and even dangerous” to
do so. 229 F. Supp. 2d at 1313 n.b5. Nevertheless, Judge
Thompson used the word “religion” or “religious” over 110
times in his opinion. Thus, Judge Thompson unlawfully held
that he, a federal judge, did not know what religion was,

but that Chief Justice Moore had established it.
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Moreover, Judge Thompson made the shocking profession
that as a United States District Court judge he lacked the
expertise to define the primary First Amendment legal
concept at issue in this case -- the word “religion.” 229
F. Supp. 2d at 1314. If a federal court 1lacks the
expertise to define the law, then it cannot interpret the
law. And if a court cannot interpret the law, then any
rulings made 1in purported pursuance thereof are not based
upon the law and are, therefore, by definition unlawful.

The order to remove the monument was based not on the
law -- the First Amendment -- Dbut upon Judge Thompson’s
predilections and his personal incorrect opinion as to the
propriety of the monument. Accordingly, that “order” to
remove the monument was ultra vires, beyond the lawful
authority of the federal court. Chief Justice Moore’s
unwillingness to follow an unlawful order did not violate
the Judicial Code of Ethics because the ethical duties of
his office require that he disobey unlawful orders.

2. Tenth Amendment

The preamble of the Alabama Constitution of 1901

provides that the people of Alabama, “in order to establish

justice, . . . invoking the favor and guidance of Almighty
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God, do ordain and establish the following constitution and
form of government for the State of Alabama.” Like most
every other state’s constitution, Alabama’s acknowledges
God. See Catherine Millard, The Christian Heritage of the
50 United States of America (2000). As Judge Samford of
the Court of Appeals of Alabama once held:

[E]very Constitution ever adopted by the people of

Alabama was framed and adopted with a full

recognition of the powers of a Supreme Being with

powers to control and direct the destinies of men.

This recognition is given voice in the Preamble to

the Constitution of 1901
Wright v. State, 24 Ala. App. 378, 380, 135 So. 636, 637
(1931) (emphasis added), rev’d on reh’g on other grounds.
In his capacity as the administrative head of Alabama’s
justice system, Chief Justice Moore placed the monument in
the Judicial Building’s rotunda to depict the moral
foundation of our law, and to remind judges, lawyers and
citizens that “in order to establish Jjustice, we must
invoke the ‘favor and guidance of Almighty God.’”
Glassroth v. Moore, 229 F. Supp. 2d at 1322 (quoting Ala.
Const. of 1901, pmbl.). (R. 91-92.)

The Tenth Amendment to the United States Constitution

provides that “powers not delegated to the United States by

the Constitution, nor prohibited by it to the states, are
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reserved to the states respectively, or to the people.”
The people of the State of Alabama saw fit to acknowledge
and invoke the favor of God in their constitution, and no
federal court has held (nor should it) that doing so
violates the federal constitution. Consistent with that
constitutional divine acknowledgment, Chief Justice Moore
installed a monument recognizing that same God as the moral
foundation of our laws and Jjustice system. No power has
been granted to the United States to deny Alabama, or its
officers, the right to acknowledge Almighty God.

Every state inherently holds the power to establish a
system of justice for the application of its laws
regulating the health, safety, and welfare of its
citizenry, which has been repeatedly affirmed by the United
States Supreme Court as a state power and function. See,
e.g., United States v. Morrison, 529 U.S. 598, 618 (2000);
Penn Central Transp. Co. v. New York City, 438 U.S. 104,
125 (1978); Miller v. California, 413 U.S. 15, 30-34

(1973); Paris Adult Theatre I v. Slaton, 413 U.S. 49, ol

(1973) . Alabama’s system of Jjustice 1is established
“invoking the favor and guidance of Almighty God.” Ala.
Const. of 1901, pmbl. Any order prohibiting the
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acknowledgment of God is a direct and unlawful interference
with a power expressly reserved to this State.

Although Judge Thompson never held that the Alabama
constitution violated (or even conflicted with) the federal
constitution, he held that Chief Justice Moore violated the
First Amendment by installing the monument that similarly
(if not more expressly) acknowledged Almighty God. But
Judge Thompson did more than issue a declaratory Jjudgment
expressing his opinion. He issued an injunctive order to
Alabama’s highest Jjudicial officer directing him in his
official capacity to remove a state monument from a state
court building. The Tenth Amendment prohibits Judge
Thompson from issuing such an order that infringes upon a
“power” reserved to the State of Alabama.

B. The Court of the Judiciary 1lacked clear and
convincing evidence below because it failed to
even consider whether the federal court order
giving rise to the ethical complaint was a lawful
order.

The first paragraph of the Court’s final Jjudgment

revealed that the Court, at the outset, shirked its duty to
ascertain the wvalidity of the order imposed upon Chief

Justice Moore:

[Tlhis 1s not a case to review the Jjudgment of
Judge Myron Thompson nor the actions of the United
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States Court of Appeals for the Eleventh Circuit
or the United States Supreme Court. This Court
does not have the authority or Jjurisdiction to
reexamine those issues.

(C. 549.) In Butler V. Alabama Judicial Inquiry
Commission, Associate Justice Houston wrote:

In a proceeding before the Alabama Court of
the Judiciary, a defendant can raise and have
decided a constitutional challenge to a Jjudicial
canon that the defendant is charged with
violating.

. I contend, and the Court held in Boggan
v. Judicial Inquiry Commission, 759 So. 2d 550
(Ala. 1999), that a constitutional challenge could
and should be made in the Court of the Judiciary.
Who decides which courts have the power to rule on
the constitutionality of statutes or canons? The
Constitution gives the Court of the Judiciary the
sole power to try a Jjudge or Jjustice for a
violation of one or more of the canons; and the
Constitution does not prohibit the Court of the
Judiciary from deciding constitutional issues
involving the canons. [FN7] In Marbury v. Madison,
5 U.S. (1 Cranch) 137, 179, 2 L.Ed. 60 (1803), in
reference to the United States Constitution, the
United States Supreme Court wrote:

Could 1t be the intention of those who
gave this power, to say that in using it
the constitution should not be looked
into? That a case arising under the
constitution should be decided without
examining the instrument under which it
arises? This 1s too extravagant to be

maintained. In some cases, then, the
Constitution must be looked into by the
judges."
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Butler v. Ala. Judicial Inquiry Commission, 802 So. 2d 207,
221, 222 (Ala. 2001) (Houston, J., dissenting) (footnote
omitted) . If the Court of the Judiciary can examine the
constitutionality of an ethical canon that is the basis of
a charge against a Jjudge, it can also examine the
constitutionality of a court order that is the basis of the
charges here.

Nevertheless, the Court proceeded to determine whether
Chief Justice Moore “had committed six violations of the
Canons of Judicial Ethics when he willfully failed to
comply with a binding and existing court order of the

United States District Court for the Middle District of

Alabama.” (C. 552 (emphasis added).) But the binding or
legal aspect of said court order was never discussed -- 1it
was simply assumed. Despite Chief Justice Moore’s oath to

the Constitution, the Court concluded that Chief Justice
Moore %“did not have the legal authority to decide whether
the federal court order . . . should be obeyed”; that “he

A\Y

was constitutionally mandated to obey it”; and that he “was
bound by, and had the duty to follow, the rulings of the
federal courts.” (C. 557, 559.) Indeed, the Court

contemplated not one scenario in which a judicial officer
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may choose to obey the Constitution itself above “the
rulings of the federal courts.” (C. 559.) Not
surprisingly, the Court justified its removal of Alabama’s
Chief Justice by consoling itself only with the fact that
“Chief Justice Moore . . . willfully and publicly defied
the orders of a United States district court,” and would
“do the same” again. (C. 560.)

At trial, the prosecution and the Court itself Dboth
indicated that the only concern was whether Chief Justice
Moore would, contrary to the federal court order, continue
to acknowledge God. No reason for acting contrary to the
federal court would suffice, or even be heard. Even before
open trial, 1in proceedings in-chambers, the Court of the
Judiciary (via Judge John Dobson) stated that any
discussion or evidence “that goes into the merits of the 10
Commandments case [Glassroth v. Moore], that’s something
certainly this court will not do.” (R. 26.) During cross-
examination of Chief Justice Moore, Attorney General Bill
Pryor, lead prosecutor for the Judicial Inquiry Commission,
stated that he was interested solely in whether Chief
Justice Moore would continue to acknowledge God if restored

to office, not why he would do so. When Chief Justice
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Moore tried to offer his explanation as to why he would
continue to acknowledge God as Chief Justice, the Attorney
General cut him off:
[TlThe only point I'm trying to clarify, Mr. Chief
Justice, 1is not why, but only that in fact if you
do resume your duties as Chief Justice, you would
continue to do that [acknowledge God] without
regard to what any other official says; 1isn’t that
right?
(R. 117.) After cross—-examination, the only question the
Court (via Judge Vowell) asked of Chief Justice Moore was
whether he would either “follow the injunction” and “obey
the court order to remove [the monument]” or “put [the
monument] back in the rotunda from which it was removed”?
(R. 119-120.) Like the Attorney General, the Court below
did not care to know why the court order was not followed.
The Court of the Judiciary’s refusal to ascertain the
validity of the federal court order, and 1its 1insistence
that Chief Justice Moore must never disobey a court order,
imposes a new rule on public officials: a public official’s

oath 1s not to a fixed Constitution, but to a court’s

opinion contrary to that Constitution.? Under this oath-

 Ironically, the Court below held that Chief Justice Moore

was “constitutionally mandated to obey [the
unconstitutional court orde