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STATEMENT OF IDENTITY AND INTERESTS OF AMICUS CURIAE

Amicus curiaeFoundation for Moral Law, Int.(“the Foundation”), is a
national public-interest organization based in MontggmAlabama, dedicated to
defending the inalienable right to acknowledge God, especi&ignvexercised by
public officials. The Foundation promotes a returnha judiciary (and other
branches of government) to the historic and original pmé&tation of the United
States Constitution, and promotes education about theti@idion and the Godly
foundation of this country’s laws and justice system. Tosé ends, the
Foundation has assisted in several cases concerningitthe gisplay of the Ten
Commandments.

The Foundation has an interest in this case becauseetd®tihat the public
display of the Bible represents one of the many ways/hich government can
acknowledge the sovereignty of God and His influence (pakipessent) on this
nation. This brief primarily focuses on whether the td the Constitution should
be determinative in this case, and whether the displsgae violates the words of

the Establishment Clause.

! Counsel fommicusauthored this brief in its entirety. No person ortgatiother than the
Foundation, its supporters, or its counsel—made a magnetantribution to the preparation or
submission of this brief.



SOURCE OF AUTHORITY TO FILE
Pursuant to F.R.A.P. Rule 29(a), all parties have arard to the filing of

this amicusbrief.



SUMMARY OF ARGUMENT

The display of the Bible on public property does notlai® the
Establishment Clause of the First Amendment becauske aulisplay does not
implicate the text thereof, particularly as it was drigially defined by common
understanding at the time of the Amendment’'s adoptiore Hible displayed as
part of the memorial to William S. Mosher (“the Moshelonument”), by
permission of Harris County, Texas (“the County”), ianfr of the Harris County
Civil Courthouse is therefore constitutionally unobjexéble.

It is the responsibility of this Court and any court eiang judicial
authority under the United States Constitution to do so basdteotext of the
document from which that authority is derived. A cdaorsakes its duty when it
rules based upon case tests that bear no resemblandake tre focus away from
the text of the constitutional provision at issuemicusurges this Court to return
to first principles in this case and to embrace the pdaid original text of the
Constitution to guide its Establishment Clause jurispraden

The text of the Establishment Clause states than{@ss shall make no
law respecting arestablishmentof religion.” U.S. Const. amend. | (emphasis
added). When these words are applied to the Bible ofagjspbecomes evident

that the Bible is not a law, does not dictate religemg does not represent a form



of an establishment. Thus, a textual analysis demaiastthat the display of the
Bible on public property is not prohibited by the Estdbhent Clause.

For these reasons, the decision of the district ahatild be reversed.



ARGUMENT
l. THE CONSTITUTIONALITY OF THE MOSHER MONUMENT

DISPLAYING THE BIBLE SHOULD BE DECIDED ACCORDING

TO THE TEXT OF THE FIRST AMENDMENT, NOT JUDICIALLY-

FABRICATED TESTS.

The district court started its overview of the “relav law” in this case by
guoting in its entirety the First Amendment to the Wdhitetates Constitution.
Staley v. Harris County, Texa832 F. Supp.2d 1030, 1031 (S.D. Tex. 2004).
Unfortunately, instead of evaluating the monument at isscerding to the terms
of that Amendment, the district court immediately nibwes to discuss theemon
test, a three-prong test formulated by the United Sg&igseme Court ihemon v.
Kurtzman 403 U.S. 602, 612-13 (1971), that, according to the district court,
“articulated three criteria for determining whether goweent action violates the
Establishment Clause.ld. The court never returned to the actual words of the
Establishment Clause, the true law of the case.

The simple fact is that when the County permitted tlae & Hope Mission
to place the approximately four-and-a-half-foot tall monomm front of the
entrance to the County courthouse in 1956 to honor Wilkéwsher, the County
did not violate the Establishment Clause because malidnake a “law respecting

an establishment of religion.” U.S. Const. amend\eéither did the County make

a “law respecting an establishment of religion” whepdrmitted a state district



judge to refurbish the monument at private expense and ratiible to the
display. Id.

Our constitutional paradigm dictates thhe Constitution itselfand all
federal laws are the “supreme Law of the Land.” U.&<t. art. VI. All judicial
officers—including the district court and the judgesttu$ court—take their oath
of office to supporthe Constitution itsel{fand no person, office, or government
body). Id. Amicusrespectfully submits that this Constitution and its oh#rdto
are still relevant today and should control, above allrothenpeting powers and
influences, the decisions of federal courts.

As Chief Justice John Marshall observed, the very purpbdse written
constitution is to ensure that government officialsluding judges, do not depart
from the document’s fundamental principles. “[l]t is agparthat the framers of
the constitution contemplated that instrument, adeaaf government ofourts. . .

. Why otherwise does it direct the judges to take antoashpport it?”Marbury v.
Madison 5 U.S. (1 Cranch) 137, 179-80 (1803) (emphasis in original). ut m
remain true that

[iln expounding the Constitution . . . , every word muasvéhits due

force, and appropriate meaning; for it is evident from the &hol

instrument, that no word was unnecessarily used, or neédles
added.”



Holmes v. Jennisor89 U.S. (14 Peters) 540, 570-71 (1840). Instead of heeding
this truth, the district court below evaluated the momitna¢ issue under the guise
of theLemontest at the expense of the actual words of the Establigidteumse.

The Establishment Clause is designed to restrict xtbecise of “legislative
power.” See Santa Fe Indep. Sch. Dist. v. D880 U.S. 290, 301 (2000). In
“religious display” cases, however, the U.S. SupremaurCdas, in effect,
expanded its own power by unconstitutionally amending theblstment Clause,
ruling that the Clause may be violated either by a “statutpractice.”See County
of Allegheny v. ACLU of Pittsburgd92 U.S. 573, 592 (1989). By adopting this
rule of interpretation, federal judges have turned donsinal decision-making on
its head, changing their duty to decide cases “agreeablljet constitution,” to
deciding them agreeably to judicial precedektarbury, 5 U.S. at 180seealso,
U.S. Const. art. VI.

Using precedents such Bemonand its progeny is a poor substitute for the
concise language of the Establishment Clause. Indeedligtrict court implicitly
agreed: “Unfortunately, it is difficult to find coherent dance from the Supreme

Court’s later opinions applying tHeemon v. Kurtzmaanalysis.? Staley 332 F.

2 The district court’s expression of frustration othee current state of Establishment Clause
jurisprudence is mild compared to statements by other fedeuats. For example, this Court
has referred to this area of the law as a “vast, panglelesert.”Helms v. Picard151 F.3d 347,
350 (5th Cir. 1998)tev’'d sub nomMitchell v. Helms530 U.S. 793 (2000). The Third Circuit
has observed that “[t]he uncertain contours of tHesablishment Clause restrictions virtually
guarantee that on a yearly basis, municipalities, ioel® groups, and citizens will find

2



Supp. 2d at 1031Lemonclaims that “[tlhe language of the Religion Clausés o
the First Amendment is at best opaque” and that, thexefin the absence of
precisely stated constitutional prohibitions, [the Cpumust draw lines”
delineating what is constitutionally permissible or impisgible. Lemon 403 U.S.
at 612. However, jurisprudential experiments with variousaeetxtual “tests”
such as_.emonhave produced a continuum of disparate results. Thiscasube
attempting to draw a clear legal line without the giiiedge of the Constitution is
simply impossible. The abandonment of “fixqegr serule[s]” results in the
application of judges’ complicated substitutes for the. laffeee.g, Lynch v.
Donnelly,465 U.S. 668, 678-79 (1984) (“[A]n absolutist approach in applying the
Establishment Clause is simplistic and has been uniforepted by the Court . .
. . In each case, the inquiry calls for line drawing; nodjxeer serule can be
framed”). No judicial decision should coerce a courabandon the text of the
Constitution.

This jurisprudential experiment is doomed to fail because dédsrurts
have aimed to achieve a mythical “neutrality” concerninlgyien in the public

square that does not exist and was never intended in ourTlagcourt below was

themselves embroiled in legal and political disputes owercontent of municipal displays.”
ACLU of New Jersey v. Schundléf4 F.3d 1435, 1437 (3rd Cir. 1997). The Fourth Circuit has
labeled it “the often dreaded and certainly murky areBspéblishment Clause jurisprudence.”
Koenick v. Felton190 F.3d 259, 263 (4th Cir. 1999). The Tenth Circuit opinedthame is
“perceived to be a morass of inconsistent Establishméais€ decisions.” Bauchman for
Bauchman v. West High Sch32 F.3d 542, 561 (10th Cir. 1997).

8



no different, intoning that[tlhe government should be neutralt should neither
support nor oppose religion or any particular religious pratticStaley 332 F.
Supp. 2d at 1040 (emphasis in original). But our United Staassnever intended
to be “neutral” toward religion. The district courtellscorrectly observed that
“[rleligion played an important role in colonial lifeid. at 1039-40, and the United
States Supreme Court notedSnhool Dist. of Abington Tp., Pa. v. Schen®pt
U.S. 203, 213 (1963), that “religion has been closely identified aur history
and government.” The primary author of the Declaratof Independence,
Thomas Jefferson, observed that, “No nation has evsteexbr been governed
without religion. Nor can be.” T. Jefferson to Rethdh Allen,quoted inJames
Hutson,Religion and the Founding of the American Repu8tc(1998). George
Washington similarly declared that, “While just governmermtgcts all in their
religious rights, true religion affords to government sisrest support.” The
Writings of George Washingta82, vol. XXX, (1932). The Northwest Ordinance
of 1787, reenacted by the First Congress in 1789 and corsid&e the
Declaration of Independence to be part of this nation’smedaw, declared that,
“Religion, morality, and knowledge [are] necessary dgood government.”
Northwest Ordinance of 1789, Article llkeprinted in William J. Federer,

America’s God and Count§84 (1994).

® The district court inappropriately conflates “religicand “religious” here and elsewhere, a
flaw that is addressed in [I(B)(i)fra.



Concerning the Constitution in particular, John Adams obdehad, “[W]e
have no government armed with power capable of contendthgwman passions
unbridled by morality and religion. . . . Our constitutiwsas made only for a moral
and religious people. It is wholly inadequate to the gawent of any other."The
Works of John Adams, Second President of the United 2@%es0l. IX (1854).
The United States Congress affirmed these sentiments $enate Judiciary
Committee report concerning the constitutionality of @mngressional chaplaincy
in 1853:

[The Founders] had no fear or jealousy of religion itsedf, did they

wish to see us an irreligious people; they did not intenprohibit a

just expression of religious devotion by the legislatufrshe nation,

even in their public character as legislators; thdey not intend to

spread over all the public authorities and the wholeipudition of

the nation the dead and revolting spectacle of athelistathy.

S. Rep. No. 32-376 (1853).

As late as 1954 when Congress placed the words “under Gtlig PPledge
of Allegiance, President Dwight Eisenhower explained slhah had been done to
“reaffirm[] the transcendence of religious faith in Amea's heritage and future; in
this way we shall constantly strengthen those spirit@pens which forever will
be our country’s most powerful resource in peace and war.’ecBpef June 14,

1954, reprinted inWilliam J. FedererTreasury of Presidential Quotatior¥ 3-14

(2004).

10



These facts of history illustrate what the United St&apreme Court stated
in Abington “[T]hat the Founding Fathers believed devotedly thatetheais a God
and that the unalienable rights of man were rooted in islicdearly evidenced in
their writings, from the Mayflower Compact to the Congidn itself.” Abington
374 U.S. at 213. Thus, the Constitution was not intended tareeqior until
relatively recently was it interpreted to require, tAaything associated with God
must be devalued in, or removed from, the public squaas iattempt to achieve
“neutrality” which supposedly prevents the possibility oine passerby suffering
offense.

For too long, the “strict interpretation of the Constdnti has been
abandoned, and “fixed rules” no longer govern Establishmemis€lcases. The
text of the Establishment Clause contains a definitetivelg straightforward
meaning that should be followed in this case. Thus, this Coaytand should
reverse this decision and instruct the district coudeoide this case according to
the text of the First Amendment's Establishment €4unot the judicially-

fabricated_emontest. SeeMarbury, 5 U.S. at 180.

11



.  NEITHER THE BIBLE ON DISLAY, NOR HARRIS COUNTY 'S
ACTIONS IN PERMITTING  THE ERECTION AND
REFURBISHMENT OF THE MOSHER MONUMENT, IS A “LAW
RESPECTING AN ESTABLISHMENT OF RELIGION.”

The First Amendment states, in relevant part, “Cosgshall make no law
respecting an establishment of religion, or prohibiting fthe exercise thereof.”
U.S. Const. amend |. In no way could the County’s act ohing the erection
of the Mosher monument constitute a “law respecting stabédshment of
”4

religion.

A. Neither the Mosher monument, nor the County’s actns in
relation to the monument, is a “law.”

In its review of this case, the district court confttee concept of “law”
with subjective, self-imposed feelings of “offense” and Ssw@e.” The district
court concluded that “a reasonable observer would understanHahas County
endorses the Bible and encourages its citizens to rgadcand that this is
unacceptable because “everyone [must be] free to adopt aoticerhis or her
own faith, or not to adopt any form of faitlithout any pressuredirect or
implied, from government.” 332 F. Supp. 2d at 1037, 1040 (enyplaakied).
However, the mere fact that Staley feels “offended'th®y Bible on display in the

Mosher memorial or even that she feels that it “senagessage to her and to non-

* Amicuswill not address herein the compelling argument thatBsablishment Clause,
with its restriction upon only “Congress,” should ne&t fincorporated” against the states and
local governments through the guise of the Fourteenthndment. Such an argument is a
worthy pursuit for another brief (or book), but is hgrdécessary to the textual argument raised
in this brief.

12



Christians that they are not full members of the Hougiolitical community” does
not make the monument a lawd. at 1034.

At the time of the ratification of the First Amendnt, Sir William
Blackstone had defined a “law” as “a rule of civil conduc. commanding what is
right and prohibiting what is wrong.” | W. Blackstori@@mmentaries on the Laws
of England 44 (U. Chi. Facsimile Ed. 1765). Several decades later, Noah
Webster's 1828 Dictionary stated that “[llaws amaperative or mandatory
commanding what shall be donprohibitory, restraining from what is to be
forborn; orpermissive declaring what may be done without incurring a penalty.”
N. Webster, American Dictionary of the English Languadgé&oundation for
American Christian Educ. 2002) (1828) (emphasis in original).

The County has made no law. By permitting the erediwh subsequent
refurbishment of the Mosher monument, the County hatscommanded any
action from its residents (whether in whole or in party; has it restrained them
from any action or conduct that they wish to pursuiéewise, the County has not
stated or implied any intent to command its residents t@parény action or to
prohibit their residents from any conduct by means of thaument. In fact, all
evidence indicates that the monument was erected to haoramory of William
Mosher, and that the Bible was placed in the displaplgito signify an important

part of Mosher’s life. Any pressure Staley feels assallt of the Bible's presence

13



is self-imposed, allegedly born from an implication of what the monument
indicates about the County’s position concerning religionis & highly tenuous
implication, and even if the implication were soundwauld not matter because
the County has not used its powers of coercion to force anyobelieve (or even
gaze upon) anything through its action of permitting the iereeind refurbishment
of the monument.

Harris County, like all Texas counties, has the statwatkiority to “adopt .
. . an ordinance, rule, or police regulation . . . forgbed government, peace, or
order of the municipality.” Tex. Local Government Code A#&rb1.001 (1999).
The County did not use this lawmaking authority; insteagermitted a private
group to erect a monument in honor of a respected citiZ&ren if having the
Bible on display “encourages people to read the Bil#82. F. Supp. 2d at 1037,
as the district court claims, that claim is wholly dated to the monument’s
resemblance to a “law” because there is no force behsndecommendation. To
hold otherwise, the district court necessarily enlardiedmeaning of “law” well
beyond its proper scope.

The Mosher monument is simply a memorial display wblip property, not

a law under the First Amendment. Similar to an exgeufl hanksgiving

®> Indeed, it is an imposition that, by the district ¢suadmission, would require Staley to
walk up to the monument to even see the Bible andatalsh front of the monument to read it
See Staley332 F. Supp. 2d at 1033.

14



proclamation, the monument “has not the force of law,was it so intended.”
See Richardson v. Goddare4 U.S. (How.) 28, 43 (1859) (“The proclamation . . .
iIs but a recommendation. . . . The duties of fastimd) grayer are voluntary, and
not of compulsionand holiday is a privilege, not a duty . . It is an excellent
custom, but it binds no man's conscience or requirestdhiatstain from labor”).
At most, the Mosher monument recognizes the God upon whichNation was
founded, and the God upon Whom William Mosher based hisrdefaith. Thus,
because the Mosher monument is not a “law,” neitherntb@ument, nor the
County’s action in allowing its placement, violates theaBkshment Clause.

B. Neither the Mosher Monument, nor the County’s adgbns in
relation to the monument, respects “an establishment okligion.”

The monument that sits on the grounds of the HarrisnGoCivil Courts
Building does not violate the Establishment Clause becdwtoes not “respect,”
l.e., concern or relate to, “an establishment of religion.”

1. The Definition of “Religion”

The original definition of “religion” as used in the Firkmendment was
provided in Article I, 8 16 of the 1776 Virginia Constitution,James Madison’s
Memorial and Remonstrancend was embraced by the United States Supreme
Court inReynolds v. United State88 U.S. 145 (1878), arldavis v. Beasgnl33
U.S. 333 (1890). It was repeated by Chief Justice CharlasasEMughes in his

dissent inUnited States v. Macintos283 U.S. 605 (1931), and the influence of

15



Madison and hisMemorial on the shaping of the First Amendment was
emphasized irEverson v. Bd. of Eduyc330 U.S. 1 (1947. “Religion” was
defined as: “The duty which we owe to our Creator, and the mafmkscharging
it.” Va. Const. of 1776, art. |, § 16pe alsdReynolds98 U.S. at 163-6@8eason
133 U.S. at 342Macintosh 283 U.S. at 634 (Hughes, C.J., dissentifygerson
330 U.S. at 13. According to the Virginia Constitution, thdsgies “can be
directed only by reason and conviction, and not by force oemi@.” Va. Const.
of 1776, art. I, 8 16.

In Reynolds the United States Supreme Court considered and rejdeted t
argument that the First Amendment definition of religiacluded the practice of
polygamy. In arriving at its conclusion, the Court applibé definition of
“religion” contained in the Virginia Constitution as cailing the meaning of that
term in the First AmendmentReynolds98 U.S. at 163-66. It thereby found that
the duty not to enter into a polygamous marriage was ngiaeh-that is, a duty
owed solely to the Creator—but was “an offense againstl][society,” and

therefore, “within the legitimate scope of the power afcivil government.”ld.

® The U.S. Supreme Court later reaffirmed the disomssbf the meaning of the First
Amendment found irReynoldsBeason and theMacintoshdissent inTorcaso v. Watkins367
U.S. 488, 492 n.7 (1961).

16



In Beason the Supreme Court affirmed its decisionRaynolds reiterating
that the definition that governed both the EstablishmedtFaee Exercise Clauses
was the aforementioned Virginia constitutional definitiorirefigion”:

The term “religion” hageference to one’s views of his relations to his

Creator, and to the obligations they impose of reverence for his being

and character, and of obedience to his will . The first amendment

to the constitution, in declaring that congress shall ma#elaw

respecting the establishment of religion or forbidding the &xercise

thereof, was intended to allow everyone under the jutisdiof the

United States to entertain such notions respecting lfatiaes to his

Maker and the duties they impose as may be approved by his

judgment and conscience . . ..
Beason133 U.S. at 342 (emphasis added).

In Macintosh the Supreme Court’'s decision resulted in the denial ®f th
respondent’s application for citizenship by naturalizatiorabee the respondent
refused to take an oath to bear arms in defense of thedJa8tates on the ground
that he would have to believe the war in question was Imgustified before he
would take such action. 283 U.S. at 613-14, 51Bhief Justice Hughes dissented
in Macintosh believing that the respondent’s refusal to take the oatbdban
religious principle ought not disqualify him from citizenshijp. part, Chief Justice
Hughes reasoned:

The essence of religion is belief in a relation to Goalving duties

superior to those arising from any human relation. As wasdstat
Mr. Justice Field, irDavis v. Beasagn. . . : “The term ‘religion’ has

” The Macintosh decision was later reversed by the United States Supf(@ouoet in
Girouard v. United States328 U.S. 61 (1946).
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reference to one’s views of his relations to his Creaad to the
obligations they impose of reverence for his being and ctearaand
of obedience to his will.” One cannot speak of religibomsrty, with
proper appreciation of its essential and historic signifieamsthout
assuming the existence of a belief in supreme allegiante will of
God.
Macintosh 283 U.S. at 633-34 (Hughes, C.J., dissenting). Thus, Chietdusti
Hughes’s dissent iMacintoshwas rooted in the historic constitutional definition
of religion, a definition that presupposes God.
Sixteen years later lBverson the Supreme Court noted that it had
previously recognized that the provisions of the First Admeent, in
the drafting and adoption of which Madison and Jefferdayegl such
leading roles, had the same objective and were intetodecbvide the
same protection against governmental intrusion on ceigyliberty as
the Virginia statute [Jefferson’s 1785 Act for Establishiejigious
Freedom].
Everson 330 U.S. at 13. The “Virginia statute” explicitly foundé¢sl declaration
of religious freedom on the basis that “Almighty God hatated the mind free”
and that “all attempts to influence it by temporal puniehts, or burthens, or by
civil incapacitations . . . are a departure from then m&the Holy Author of our
religion . . . .” Virginia Act for Establishing Religiodseedom (1785),eprinted
in 5 The Founder’s Constitutio@4 (Kurland and Lerner eds., U. Chi. Press: 1987).
The EversonCourt also emphasized the importance of Madison’s “great

Memorial and Remonstrange which “received strong support throughout

Virginia,” and played a pivotal role in garnering support flee passage of the
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Virginia statute.ld. at 12. Indeed, MadisonMemorial offered as the first ground
for the disestablishment of religion tke&press definition of religiofound in the
1776 Virginia Constitution. For good measure, Justice edgd attached
Madison’sMemorialas an appendix to his dissentBwersonwhich was joined by
Justices Frankfurter, Jackson, and BurtBee idat 64.

Thus, the United States Supreme Court recognized thatotheitutional
definition of the term “religion” is “[t]he dut[ies] whh we owe to our Creator, and
the manner of discharging [them].” Va. Const. of 1776, larg§ 16; see alsp
Cantwell v. ConnecticuB810 U.S. 296, 303, (1940) (“The constitutional inhibition
of legislation on the subject of religion . . . fordistaompulsion by law of the
acceptance of any creed or the practice of any form aghip”). Assuming,
arguendo that the County’s action permitting the installatminthe monument is
In some sense a “law,” such action cannot be considarddw concerning
“religion” because displaying a Bible dictates neither duties that Harris County
residents owe to God nor the way in which those duties oughtdarbed out.

The district court below made much of the fact thhe“Bible sits by itself
[and] it is not part of a larger display of other olbggtas one reason the Mosher
monument did not pass constitutional must&taley 332 F. Supp. 2d at 1039.
But noticeably absent from the proper definition of religi suprg is any

implication thatcontextplays a factor in whether a particular practice orldisfs
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constitutionally permissible. Context does not define thdre something is a
religion; contentdoes. Whether the Bible is displayed in a museum uldic
park, or whether it is displayed alone or is surroundedh Wother objects” is
irrelevant to whether its display prescribes the dwie®we to the Creator and the
manner of discharging theme., whether it falls under the constitutional definition
of religion. The monument is not religion; rathergewvaccording to the district
court’s findings, the display of the Bible simply acknegges William Mosher’'s
faith.

The district court concluded that “[b]y allowing an open I8ito be
displayed in front of the main entrance to the Courseothe County has allowed
the communication of the Christiareligious message that the Star of Hope
Mission and Judge Devine sought to advanc8taley 332 F. Supp. 2d at 1036
(emphasis added). But the fact that the Bible is kgfoeis” work does not make
it a “religion.” Many actions and objects can be qualified as religiausature,
but that does not automatically make them a religion fast FAmendment
purposes. Madison’Slemorial protested against “[a] Bill establishing a provision
for Teachers of the ChristidReligion” not one that condoned a religious act (such
as prayer) or a religious object (such as the Bible, Kbean, or any other
“religious” book). J. MadisonlMiemorial and Remonstrand@785),reprinted in

American State Papers and Related Documents on Freedom in Religibn
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(William Addison Blakely ed. 1949) (emphasis added). Agaugn though the
Bible on display acknowledga#illiam Mosher’'sfaith, it does not follow that the
County is supporting the Christiaeligion.

In sum, under no version of the facts presented toigtactl court could it
be said that this monument displaying the Bible represamtatt@mpt by the
County to dictate the duties that its residents owe to that@ and the manner in
which the residents should discharge those duties. Comstly the Mosher
monument is not a law respecting an establishment eigion.” U.S. Const.
amend .

2. The Definition of “Establishment”

Even if it is assumed that the Mosher monument dispdathe Bible is a
“law” under the First Amendment—which it is not—and eveibis assumed that
the monument pertains to “religion” under the First Ameadim-which it does
not—the monument is not an “establishment” of religion.

An “establishment” of religion, as understood at the timeéhefadoption of
the First Amendment, involved “the setting up or recognitba state church, or
at least the conferring upon one church of special favatadwantages which are
denied to others.” Thomas M. Coolé€yeneral Principles of Constitutional Law
213 (Weisman pub. 1998) (1891). Joseph Story explained Danmmsnentaries on

the Constitutiorthat “[tlhe real object of the amendment was . . prevent any
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national ecclesiastical establishment, which shoul@ ¢govan [sic] hierarchy the
exclusive patronage of the national government.” 8tdry, Commentaries on the
Constitution8 1871 (1833). In the congressional debates concerning thg@assa
of the Bill of Rights, James Madison stated that he “elppnded the meaning of
the [Establishment Clause] to be, that Congress shotildstablish a religion, and
enforce the legal observation of it by law, nor compehro worship God in any
manner contrary to their conscience.” Ahnals of Cong757 (1789) (Gales &
Seaton’s ed. 1834). The House Judiciary Committee in 1854#natiped these
thoughts in a report on the constitutionality of chaplan€ongress and the army
and navy, stating that an “establishment of religion”

must have a creed defining what a man must believe; it hawse

rites and ordinances which believers must observe; it rase

ministers of defined qualifications, to teach the doesinand

administer the rights; it must have tests for the sabie, and

penalties for the non-conformist. There never waseatablished

religion without all these.
H.R. Rep. No. 33-124 (1854).

At the time of its adoption, therefore, “[tlhe textf [the Establishment
Clause] . . . meant that Congress could neither eslablinational church nor
interfere with the establishment of state churcheshag éxisted in the various

states.” Michael W. McConnellAccommodation of Religion: An Update and

Response to the Critic60 Geo. Wash. L. Rev. 685, 690 n.19 (1992).
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The monument in front of the County courthouse displatiegBible does
not in any fashion represent the setting up of a sfairs®red church, nor does it
in any way lend government aid to one faith over anotHadeed, the Mosher
monument was erected and paid for by a private organizé&tenStar of Hope
Mission) and the County does not maintain the monum&de Staley332 F.
Supp. 2d at 1034.

The district court found fault with the monument becausgortedly “the
purpose for installing the open Bible in the glass displag vas to commemorate
Mosher's Christian faith.” 332 F. Supp. 2d at 1036. Evenhi$ is true,
commemorating Mosher’'s Christian faith as part of a ldispvhich has as its
primary purpose, according to the district court, “to honoltigvihn Mosher,” is no
more an “establishment” of religion than any memorialt thanors a revered
person in a community and recognizes his or her beliefs in doinyl. Both the
Jefferson and Lincoln memorials in Washington, D.C., iftgtance, contain
inscriptions from these important men’s speeches antingg that reference
“God” seven times in each, reflecting their belief in God #&lis providence, yet
no one suggests that either of these memorials istahlisement of religion in
violation of the First AmendmentSeeNational Park ServiceThomas Jefferson

Memorial: Statue Chamber Inscriptigngt http://www.nps.gov/thje/memorial
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/inscript.htm; National Park Service,Lincoln Memorial: Inscriptions at
http://www.nps.gov/linc/memorial/inscript.htm.

The Bible on display acknowledges an influence on ®hiliMosher’s life.
Such an acknowledgment is no more an “establishmengligion than it would
be if the Star of Hope Mission had chosen any other bookflect Mosher’s life.
Suppose Mosher had declared during his lifetime that hisifenmok and the one
from which he garnered his principles for how to live hachildemer’'sOdyssey
Then suppose that as part of its honoring of Moshd€ghe Mission had placed a
copy of The Odyssein a display case as part of the memorial to Willidsher.
Would displaying a book full of references to Greek religiom aaligious
mythology on public property inevitably mean that Har@ounty had
“established” the religion of ancient Greece? Of ceurst, but such a notion is no
more absurd than the district court’'s conclusion thailsle on display in a
memorial monument establishes Christianity.

Moreover, the Bible has played an immeasurable rotee development of
our country. InMcCollum v. Bd. of Educ. of Sch. Dist. No. 71, Champaign
County, IIl, 333 U.S. 203 (1948), the United States Supreme Court observed:

Traditionally, organized education in the Western waevlts Church

education. It could hardly be otherwise when the ethtaof

children was primarily study of the Word and the way&ofl. Even

in the Protestant countries, where there was a lesg dalentification
of Church and State, the basis of education was latelible, and
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its chief purpose inculcation of piety. . . . The emi¢ggamho came to
these shores brought this view of education with them.

Id. at 213-14. IrSchool Dist. of Abington Tp., Pa. v. Schep®ft U.S. 203, 225
(1963), the Court acknowledged that, “it might well be shat bne’s education is
not complete without a study of comparative religiorthar history of religion and
its relationship to the advancement of civilizatiohcdrtainly may be said that the
Bible is worthy of study for its literary and historiualities.” Justice Powell's
concurrence inEdwards v. Aguillard 482 U.S. 578 (1987), noted that “[t]he
[Bible] is, in fact, ‘the world's all-time best sefl with undoubted literary and
historic value apart from its religious contentd. at 608 (Powell, J., concurring)
(citation omitted).

Given the undeniable general influence of the Bible his tcountry’s
historical and legal tradition and the lack of any showingt tthe Mosher
monument represents support for or gives aid to a churehligrous sect, the
Monument cannot be said to concern an “establishment” ofaaligl.S. Const.

amend. .
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CONCLUSION

Similar to the Sixth Circuit's conclusion IACLU of Ohio v. Capitol Sq.
Review and Advisory Bd?43 F. 3d 289, 299 (6th Cir. 200&n(bang, concerning
the Ohio Motto (“With God All Things are Possible”), this Coought to find that
the Mosher monument

involves no coercion. It does not purport to compel belief or

acquiescence. It does not command participation in any form of

religious exercise. It does not assert a preferencerferreligious
denomination or sect over others, and it does not invbleestate in

the governance of any church. It imposes no tax or other tripos

the support of any church or group of churches.

Id. at 299. In other words, the monument displaying the Bgbleot a “law,” it
does not concern or relate to an “establishment,” and it mategurport to dictate
“religion” to the residents of the County.

As it is the responsibility of this Court to decide tb@ése based on the text
of the Constitution, from which it derives its authgriand not based on extra-
constitutional tests that obscure rather than clarifyisbaes at stake, this Court
should find that the Establishment Clause of the Rinséndment was not violated
by the presence of the Bible in the Mosher monument.

For the foregoing reasons, the district court’s otdeemove the Bible from

the monument should be vacated and the case remand#w fdistrict court to

evaluate the monument according to the text of the Arstndment.
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